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1. DEFINITIONS 
Capitalized terms used in this document are defined herein, including in the Glossary below, and in the 
Order Form to which this GTC is attached. 

 
2. USAGE RIGHTS AND RESTRICTIONS 
2.1 Grant of Rights. 

BRISKEN grants to Customer a non-exclusive, non-transferable (except in connection with a permitted 
assignment of the Agreement) and world-wide right to access and use the Cloud Service (including its 
implementation and configuration), Cloud Materials and Documentation solely for Cust

 
2.2 Authorized Users. 

Customer may permit Authorized Users to use the Cloud Service. Usage is limited to the Usage Metrics 

may not be used by more than one individual but may be transferred from one individual to another if 
the original individual no longer requires the use of the Cloud Service. Customer is responsible for 
breaches of the Agreement caused by Authorized Users. 
2.3 Acceptable Use Policy. 

With respect to the Cloud Service, Customer will not: 
(a) disassemble, decompile, reverse-engineer, copy, translate, or make derivative works of 

the Cloud Service, 
(b) transmit any content or data using the Cloud Service that is unlawful or infringes any 

intellectual property rights, or 
(c) circumvent or endanger its operation or security. 

2.4 Verification of Use. 

volume, and the Agreement. 
2.5 Suspension of Cloud Service. 

BRISKEN may suspend the use of the Cloud Service if continued use would reasonably be expected to 
result in material harm to the Cloud Service or its users. BRISKEN will promptly notify Customer in 
writing of the suspension. BRISKEN will limit the suspension in time and scope as much as reasonably 
possible. 
2.6 Third Party Web Services. 

The Cloud Service may include integrations with web services made available by third parties (other 
Affiliates) that are accessed through the Cloud Service and subject to terms and 

conditions with those third parties. These third-party web services are not part of the Cloud Service 
and the Agreement does not apply to them. BRISKEN may monitor and report to such third parties on 

-party web services to comply with third-party audit requirements between 
BRISKEN and such third parties. 
2.7 Mobile Access to Cloud Service. 

Authorized Users may access certain Cloud Services through mobile applications obtained from third-
party websites such as Android or Apple app store. The use of mobile applications may be governed 
by the terms and conditions presented upon download/access to the mobile application and not by 
the terms of the Agreement. 
 
3. BRISKEN RESPONSIBILITIES 
3.1 Provisioning. 

BRISKEN shall provide access to the Cloud Service as described in the Agreement. 
3.2 Support. 

BRISKEN shall provide support for the Cloud Service as described in Schedule B attached to the Order 
Form. 
 
3.3 Security. 
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BRISKEN will, in line with industry best practices, implement and maintain (and require any of its 
subcontractors, sub-processors, agents and affiliates that have access to Customer Data to maintain) 
appropriate administrative, technical, physical, and organizational safeguards designed to: (i) protect 
against unauthorized or unlawful access to or use of the Cloud Service and Customer Data and against 
accidental loss or destruction of, or damage to, the Cloud Service and Customer Data; and (ii) ensure 
the proper disposal of Customer Data.  BRISKEN will review and test such safeguards on no less than 

procedures requested by Customer from time to time.  BRISKEN shall promptly notify Customer of any 
unauthorized access to any Customer Data and of any other breaches or attempted breaches of security.  
BRISKEN shall reasonably cooperate with Customer to ensure that Customer is not negatively affected 
by any such occurrences or to mitigate the effects of same on Customer. As a data processor, BRISKEN 
will implement technical and organizational measures referenced in the Order Form to secure personal 
data processed in the Cloud Service in accordance with applicable data protection law.  

3.4 Modifications. 
(a) The Cloud Service may be modified by BRISKEN. BRISKEN will inform Customer of 

modifications in writing in advance.  Modifications may include optional new features for 
the Cloud Service, which Customer may use subject to the then-current Supplement and 
Documentation. 

(b) 

Customer may terminate its subscriptions to the affected Cloud Service by providing 
 

3.5 Analysis. 
BRISKEN, or BRISKEN Affiliates, may analyze the use of the service utilizing, in part, information 

and aggregate the foregoing so that it cannot be identified as pertaining to Customer and the 
Authorized Users. Examples of how analysis may be used include: optimizing resources and support; 
research and development; automated processes that enable continuous improvement, performance 
optimization, and development of new BRISKEN products and services; verification of security and data 
integrity; internal demand planning; and data products such as industry trends and developments, and 
anonymous benchmarking. 
3.6 BRISKEN shall maintain in effect throughout the term of the Agreement a commercially 

reasonable and appropriate business continuity and disaster recovery plan, consistent with then-

operations, including the provision and availability of the Cloud Service, during a disaster or 
other such unforeseen event.  BRISKEN will keep the plans under review and make such changes, 
from time to time, as will be required in accordance with industry best practices. 

 
4. CUSTOMER DATA 
4.1 Customer Data. 

Customer is responsible for the Customer Data and entering it into the Cloud Service. Customer grants 
to BRISKEN a limited, revocable, nonexclusive, non-transferable, non-sublicensable right during the 
Subscription Term to process Customer Data solely to provide and support the Cloud Service. 

 
4.2 Security. 

 

 
4.3 Access to Customer Data. 

(a) During the Subscription Term, Customer can access its Customer Data at any time. 
Customer may export and retrieve their Customer Data in a standard format. Export and 
retrieval may be subject to technical limitations, in which case BRISKEN and Customer 
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will find a reasonable method to allow Customer access to Customer Data. 
(b) -service export 

tools to perform a final export of Customer Data from the Cloud Service. 
(c) At the end of the Agreement, after Customer has had a reasonable opportunity to retrieve 

all Customer Data, BRISKEN will delete the Customer Data remaining on servers hosting 
the Cloud Service or otherwise in the possession or control of BRISKEN. 

(d) In the event of third-party legal proceedings relating to the Customer Data, BRISKEN will 

with respect to the handling of the Customer Data. 
(e) BRISKEN shall create and store backups of the Customer Data on a daily basis using 

reasonable commercial practices.  BRISKEN will move media with the backup Customer 
Data to an offsite storage location and will restore any corrupt or lost files using the most 
current backup. 

 
5. FEES AND TAXES 
5.1 Fees and Payment. 

Customer will pay fees as stated in the Order Form. After providing Customer with prior written notice 
of 

payment is made. Customer cannot withhold, reduce, or set off fees owed nor reduce Usage Metrics 
during the Subscription Term. All Order Forms are non-cancellable, and fees are non-refundable unless 
otherwise provided in the Agreement. 

a) The fees for the Brisken services will be invoiced as follows, unless otherwise noted in 
associated Appendix: 

STANDARD & PREMIUM SERVICE INVOICE DATE 

Cloud Subscriptions MONTHLY in ADVANCE 

Onboarding AT CONTRACT DATE 

Cloud Connector Setup AT CONTRACT DATE 

Premium Support 24/7 MONTHLY in ADVANCE 

OnePilot-as-a-Service MONTHLY in ADVANCE 

Technical Consulting (remote and on-site) MONTHLY in ARREARS 

 

b) BRISKEN may provide invoices to an email address provided by the Customer. 
c) Travel Expenses - Service fees are exclusive of travel expenses. Although most services are 

expected to be delivered remotely, should on-site travel be required, expenses for Customer 
pre-approved travel will be expensed on an actual basis. 

d) Fee Increases - BRISKEN may increase the Cloud and Premium Service Fees for a renewal 
term by giving notice at least 30 days before the date of renewal. 

e) Late Payment Processing Fees and Interests - For payments received after the end of the 
Payment Term, Customer will be liable for a late payment processing fee of a flat amount of 
EUR 50 if payment was not received by BRISKEN 30 days after the payment due date. 
Customer will be liable for late payment fees for each 30-day period of late payment. 
Additionally, Customer is liable for a late payment interest charge for each period of 30 days a 
payment is late. The interest is calculated using 125% of the first 
European Central Bank for the current month. The interest due for each 30-day period is 

-rate*amount due with compounding of the interests and 
late payment fees for each 30-day period. 

f) Renewal - The Cloud and Premium Service subscriptions will automatically renew for the 
Renewal Term stated unless the Customer notifies BRISKEN at least 60 days before end of the 
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then-current term of their intent not to auto-renew. 

 

5.2 Taxes. 
Fees and other charges imposed under an Order Form will not include taxes, all of which will be for 

and payroll taxes. If Customer is claiming tax-exempt status, Customer must provide to BRISKEN any 
valid tax-exempt certificates. 
 
6. TERM AND TERMINATION 
6.1 Term. 

The Subscription Term is as stated in the Order Form. 
6.2 Termination. 

breach of the Agreement unless the breach is cured during that thirty-day period. 
6.3 Refund and Payments. 

Upon any termination of the Agreement, Customer will be entitled to: 
(a) a pro-rata refund in the amount of the unused portion of prepaid fees for the 

terminated subscription calculated as of the effective date of termination, and 
(b) a release from the obligation to pay fees due for periods after the effective date of 

termination. 
6.4 Effect of Expiration or Termination. 

Upon the effective date of expiration or termination of the Agreement: 
(a)  
(b) Confidential Information of the disclosing party will be returned or destroyed as required 

by the Agreement, and 
(c) termination or expiration of the Agreement does not affect other agreements between 

the parties. 
6.5 Survival. 

Sections 1, 5, 6.3, 6.4, 6.5, 8, 9, 10, 11, and 12 will survive the expiration or termination of the 
Agreement. 
 
 
7. WARRANTIES 
7.1 Compliance with Law. 

Each party warrants its current and continuing compliance with all laws and regulations applicable to 
it in connection with: 

(a) relates to the Cloud 
 

(b) 
of the Cloud Service. 

7.2 Good Industry Practices. 
BRISKEN warrants that it will provide the Cloud Service: 

(a) such that it operates in substantial conformance with the Documentation; and 
(b) with the degree of skill and care reasonably expected from a skilled and experienced 

global supplier of services substantially similar to the nature and complexity of the 
Cloud Service. 

7.3 [Intentionally omitted.] 
7.4 System Availability. 

(a) BRISKEN warrants to maintain an average monthly system availability for Cloud Service 
as defined in the applicable service level agreement (SLA) in Supplement A . 

(b) In the event BRISKEN fails to meet any of the service level metrics in the SLA (i) for three 
consecutive months, or (ii) two times during any six-month period the monthly system 
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availability level is 99.5% or less for one calendar month, Customer may terminate its 
subscriptions for the affected Cloud Service by providing BRISKEN with written notice 
within thirty days after the failure. 

7.5 Warranty Exclusions. 
The warranties in Sections 7.2 and 7.4 will not apply if: 

(a) the Cloud Service is not used in accordance with the Agreement or Documentation, or 
(b) any non-conformity is caused by Customer, or by any product or service not provided by 

BRISKEN. 
7.6 Additional Warranties. 

BRISKEN represents and warrants that: 
(a) it has all rights, licenses, consents, and authorizations necessary to provide the Cloud 

Service and to grant the rights and licenses granted in the Agreement; 
(b) the applicable Cloud Service Documentation accurately and completely reflects all 

features and functions of the Cloud Service; 
(c) it uses commercially reasonable efforts to ensure that the Cloud Service does not 

Trojan horses, timebombs, or any other code, programs, or mechanisms that disrupt, 
modify, delete, harm, or otherwise impede the operation of computer system 

(d) 
becomes an official, employee, or representative of any government, or any agency, 
instrumentality, or political subdivision of any government, or any political party, or any 
public international organization; or (ii) an official, employee, or representative of any 
government, or of any agency, instrumentality, or political subdivision of any 
government, or of any political party, or of any public international organization, owns or 
acquires, directly or indirectly, any shares or other beneficial interest in BRISKEN, 
BRISKEN shall immediately inform Customer of such fact in writing.  Upon receiving such 
notice, and notwithstanding any other provision of the Agreement, Customer may 
thereafter immediately terminate the Agreement. In the event of such termination, 
Customer shall have no liability to BRISKEN for any fees, reimbursements or other 
compensation that may have been payable for the Cloud Service after the date of 
termination or for any other loss, cost, claim, or damage resulting, directly or indirectly, 
from such termination. 

(e) neither BRISKEN nor any director, officer, employee, agent, or shareholder thereof shall, 
directly or indirectly, pay, promise to pay, or authorize the payment of any money, or 
give, promise to give, or authorize the giving of anything of value to any official, 
employee, or representative of any government, or of any agency or instrumentality of 
any government (including any official or employee of the United States or of any of its 
agencies or instrumentalities or political subdivisions), or to any political party or official 
thereof, or to any candidate for political office (including any party, official, or candidate 
in the United States), or to any official or employee of any public international 
organization or of any organization with which Customer seeks to do business, for the 
purpose of influencing any act or decision of such official or employee in connection with 
the Agreement or otherwise promoting the business interests of Customer in any respect. 
No payment, authorization, promise, or gift of the sort described in this subsection (b) 
has been made prior to the date of the Agreement.  

(f) all authorizations, licenses, property, contracts, and any other right, interest or asset 
that BRISKEN has contributed, sold, assigned, licensed, or otherwise conveyed to 
Customer, in whole or in part, in connection with the subject matter of the Agreement, or 
that BRISKEN may contribute, sell, assign, license, or otherwise convey to Customer in 
the future, in whole or in part, in connection with the subject matter of the Agreement, 
were obtained in a manner consistent with subsection (e) above and in accordance with 
all applicable anti-bribery and anti-corruption laws. 

 
Notwithstanding any other provision of the Agreement, should Customer receive information which, in 
its sole discretion, it determines to be evidence of a breach by BRISKEN of any undertaking in 
subsections (d), (e), or (f) above, Customer shall consult with BRISKEN and may thereafter 
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immediately terminate the Agreement if Customer, in its sole discretion, is reasonably satisfied that 
such a breach has occurred.  
 
7.7 Disclaimer. 

Except as expressly provided in the Agreement, neither BRISKEN nor its subcontractors make any 
representation or warranties, express or implied, statutory or otherwise, regarding any matter, 
including the merchantability, suitability, originality, or fitness for a particular use or purpose, non-
infringement or results to be derived from the use of or integration with any products or services 
provided under the Agreement, or that the operation of any products or services will be secure, 
uninterrupted or error-free. Customer agrees that it is not relying on the delivery of future functionality, 
public comments, or advertising of BRISKEN or product roadmaps in obtaining subscriptions for any 
Cloud Service. 
 
8. THIRD PARTY CLAIMS 
8.1 Claims Brought Against Customer. 

(a) BRISKEN will defend Customer and its Affiliates against claims brought against Customer 
or its Affiliates by any third party (i) alleging that the Documentation, Cloud Materials or 

es, 
misappropriates or otherwise violates a patent, copyright, trade secret right or other 

11. BRISKEN will indemnify Customer and its Affiliates against all losses, liabilities, 

including damages finally awarded against Customer (or the amount of any settlement 
BRISKEN enters into) with respect to these claims. 

(b) 

breach, or (ii) use of the Cloud Service in conjunction with any product or service not 
provided by or approved by BRISKEN if liability would not have arisen but for such use. 

(c) In the event a claim described in Section 8.1(a) is made or likely to be made, BRISKEN 
may (i) procure for Customer the right to continue using the Cloud Service under the 
terms of the Agreement, or (ii) replace or modify the Cloud Service to be non-infringing 
without a material decrease in functionality. If these options are not reasonably available, 

 
8.2 Claims Brought Against BRISKEN. 

(a) Customer will defend BRISKEN against claims brought against BRISKEN by any third party 
alleging that the Customer Data infringes, misappropriates, or otherwise violates a patent, 
copyright, trade secret right, or other intellectual property right.  Customer will indemnify 
BRISKEN against all losses, liabilities, damages, costs, and expenses (including, without 

BRISKEN (or the amount of any settlement Customer enters into) with respect to these 
claims. 

(b) 
from (i) use of the Customer Data in a manner not specifically authorized by Customer 
under the Agreement, or (ii) use of the Customer Data in conjunction with any other 

 
8.3 Third-Party Claim Procedure. 

(a) The party against whom a third-party claim is brought will timely notify the other party 
in writing of any claim, reasonably cooperate in the defense, and may appear (at its own 
expense) through its own counsel. 

(b) The party that is obligated to defend a claim will have the right to fully control the defense. 
(c) Any settlement of a claim will not include a financial or specific performance obligation 
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on, or admission of liability by, the party against whom the claim is brought. 
8.4 Exclusive Remedy. 

The provisions of Section 8 state the sole, exclusive, and entire liability of the parties, their Affiliates, 

respect to covered third-party claims related to the infringement or misappropriation of third-party 
intellectual property rights. 
 
9. LIMITATION OF LIABILITY 
9.1 Unlimited Liability. 

Neither party will exclude or limit its liability for damages resulting from: 
(a)  
(b) unauthorized use or disclosure of Confidential Information, 
(c) 

unauthorized use or disclosure of personal data, 
(d) 

misconduct, or 
(e) any failure by Customer to pay any fees due under the Agreement. 

9.2 Liability Cap. 
Subject to Section 9.1, the maximum aggregate liability of either party (or its respective Affiliates or 

subcontractors) to the other or any other person or entity for all events (or series of 
connected events) arising in any twelve months period will not exceed the annual subscription fees 
paid for the applicable Cloud Service directly causing the damage for that twelve months period. Any 

anniversaries. 
9.3 Exclusion of Damages. 

subcontractors) will be liable to the other party for any special, incidental, consequential, or indirect 
damages, loss of goodwill or business profits, or for exemplary or punitive damages. 
9.4 Risk Allocation. 

The Agreement allocates the risks between BRISKEN and Customer. The fees for the Cloud Service 
reflect this allocation of risk and limitations of liability. 
 
10. INTELLECTUAL PROPERTY RIGHTS 
10.1 BRISKEN Ownership. 

BRISKEN, its Affiliates or its licensors own all intellectual property rights in and related to the Cloud 
Service, Cloud Materials, Documentation, design contributions, related knowledge or processes, and 
any derivative works of them. All rights not expressly granted to Customer are reserved to BRISKEN 
and its licensors. 

 
10.2 Customer Ownership. 

Customer retains all rights in and related to the Customer Data, and any derivative works of them. All 
rights not expressly granted to BRISKEN are reserved to Customer. 

 

11. CONFIDENTIALITY 
11.1 Use of Confidential Information. 

(a) The receiving party will protect all Confidential Information of the disclosing party as 
strictly confidential to the same extent it protects its own Confidential Information, and 
using not less than a reasonable standard of care. The receiving party will not disclose 
any Confidential Information of the disclosing party to any person other than its personnel, 
representatives, or (in the case of Customer) Authorized Users whose access is necessary 
to enable it to exercise its rights or perform its obligations under the Agreement and who 
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are under obligations of confidentiality substantially similar to those in Section 11. The 
receiving party will not use any Confidential Information of the disclosing party other than 
to enable it to exercise its rights or perform its obligations under the Agreement. The 
receiving party is liable and responsible for any breach of this Section 11 by any person 
or entity to whom or to which it provides or provides with access to, any Confidential 
Information. 

(b) In the event of legal proceedings relating to the Confidential Information, the receiving 
party will cooperate with the disclosing party and comply with applicable law (all at the 

 Information. 
11.2 Exceptions. 

The restrictions on the use or disclosure of Confidential Information (other than Customer Data) will 
not apply to any Confidential Information that: 

(a) is independently developed by the receiving party without reference to the disclosing 
 

(b) is generally available to the public without breach of the Agreement by the receiving party, 
(c) at the time of disclosure, was known to the receiving party free of confidentiality 

restrictions, or 
(d) the disclosing party agrees in writing is free of confidentiality restrictions. 

11.3 Publicity. 
Neither party will use the name of the other party in publicity activities without the prior written consent 
of the other, except that both parties already agree that they may use the other party's name in 
vendor/customer listings, success stories, case studies, or quarterly calls with its investors or, at times 
mutually agreeable to the parties, as part of marketing efforts (including reference calls and stories, 
press testimonials, site visits, conference participation). Customer agrees that BRISKEN may share 
information on Customer with its Affiliates for marketing and other business purposes and that it has 
secured appropriate authorizations to share Customer employee contact information with BRISKEN. 

 
12. MISCELLANEOUS 
12.1 Severability. 

If any provision of the Agreement is held to be invalid or unenforceable, the invalidity or 
unenforceability will not affect the other provisions of the Agreement. 
12.2 No Waiver. 

A waiver of any breach of the Agreement is not deemed a waiver of any other breach. 
12.3 Electronic Signature. 

Electronic signatures that comply with applicable law are deemed original signatures. 
12.4 [Intentionally omitted.] 
12.5 Notices. 

All notices will be in writing and given when delivered to the address set forth in an Order Form with a 
copy to the legal department. Notices by BRISKEN relating to the operation or support of the Cloud 

authorized representative or administrator identified in the Order Form. 
12.6 Assignment. 

any of its rights or obligations) to any party. Any purported assignment in violation of the Agreement 
is void. 
12.7 Subcontracting. 

If BRISKEN uses any subcontractors in connection with the Agreement, BRISKEN is not released from 
responsibility for its obligations under the Agreement.  BRISKEN is responsible for breaches of the 
Agreement caused by its subcontractors and is responsible for all services provided by each 
subcontractor to the same extent as if BRISKEN had performed the services itself. 
12.8 Relationship of the Parties. 
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The parties are independent contractors, and no partnership, franchise, joint venture, agency, fiduciary 
or employment relationship between the parties is created by the Agreement. 
12.9 Force Majeure. 

by conditions beyond the reasonable control of the performing party is not a breach of the Agreement. 
The time for performance will be extended for a period equal to the duration of the conditions 
preventing performance.  If the Cloud Service is not being provided due to any such condition, (i) 
BRISKEN shall immediately notify Customer and describe in reasonable detail the circumstances 
causing the inability to perform; (ii) BRISKEN shall use commercially reasonable efforts to resume 
performance of its obligations hereunder with the least possible delay; and (iii) Customer is not 
obligated to pay BRISKEN during the period when BRISKEN is not providing the Cloud Service.  In the 
event that the Cloud Service is not available due to any such condition for seven consecutive days, 
Customer may terminate the Agreement.  
12.10 Governing Law. 

The Agreement and any claims relating to its subject matter will be governed by and construed under 
the laws of Texas, without reference to its conflicts of law principles. All disputes will be subject to the 
exclusive jurisdiction of the courts located in Houston, Texas. The United Nations Convention on 
Contracts for the International Sale of Goods and the Uniform Computer Information Transactions Act 
(where enacted) will not apply to the Agreement.  
12.11 Entire Agreement. 

The Agreement constitutes the complete and exclusive statement of the agreement between BRISKEN 

Agreement. All previous representations, discussions, and writings (including any confidentiality 
agreements) are merged in and superseded by the Agreement and the parties disclaim any reliance 
on them. The Agreement may be modified solely in writing and signed by both parties. Accordingly, no 
shrink-wrap or click-wrap agreement, acknowledgment, online terms, or any other terms that may 
accompany, be embedded in, be referred to by, or displayed by the Cloud Service or that may be 
responded to by any action other than a handwritten signature, form a part of, amend or modify the 
Agreement, whether or not any person assents to any of the foregoing electronically or otherwise.  The 
Agreement will prevail over terms and conditions of any Customer-issued purchase order, which will 
have no force and effect, even if BRISKEN accepts or does not otherwise reject the purchase order. 


